
May 16, 2016

Courier’s Desk
Internal Revenue Service
Attn: CC:PA:LPD:PR (Notice 2016-26)
1111 Constitution Avenue, NW
Washington, DC 20224

Re: Recommendation for 2016-2017 Priority Guidance Plan (Notice 2016-26):
Tax Treatment of Charitable Flights on Business Aircraft

Dear Sir and/or Madam:

This letter is submitted by the National Business Aviation Association (NBAA) in response to the
invitation published in Notice 2016-26 for recommendation of items for inclusion on the 2016-2017
Priority Guidance Plan. NBAA represents more than 10,000 member companies and is the leading
organization for companies that own or operate general aviation aircraft to make their businesses more
efficient, productive and successful.

For the reasons discussed below, we respectfully request that the Service amend the listed property
regulations to correct the lack of co-ordination with the regulations regarding the tax consequences of
the use of a business aircraft for charitable purposes.

Business Aircraft Are Frequently Used for Charitable Purposes

Owners and operators of business aircraft regularly contribute the use of their airplanes for charitable
purposes, often in support of national safety and relief efforts. NBAA maintains a Humanitarian
Emergency Response Operator database in which volunteers can indicate their willingness to participate
in emergency response operations. NBAA also supports a number of charitable organizations, such as
Corporate Angel Network (CAN) and Veterans Airlift Command and, which arrange charitable flights
every day of the year.

For example, when empty seats are available on business aircraft, CAN arranges free flights to cancer
treatment centers around the country. Over 500 companies are part of this effort, providing 3,000
patient flights per year, and transporting 42,000 patients since the organization was founded.

NBAA member company Cessna Aircraft also supports the Special Olympics with its Citation Special
Olympics Airlift. This allows companies to donate their time and aircraft to transport participants to and
from the event, with over 830 athletes and coaches transported each year.

These examples demonstrate the importance NBAA members place on charitable use of their aircraft,
and the need to address a regulatory glitch which effectively creates a tax penalty for charitable flights.

Charitable Use of Business Aircraft Is Effectively Penalized Due to Unintended Regulatory Glitch

Currently there is a lack of co-ordination between (i) the income tax regulations limiting charitable
deductions of out-of-pocket expenses incurred in providing services to charitable organizations and (ii)
the regulations regarding non-business use of listed property. This lack of co-ordination is an unintended
regulatory glitch that in effect results in the imposition of a tax penalty on a business for using its aircraft
for charitable purposes.
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Out-of-Pocket Expense Deduction for Charitable Flights
Under Treas. Reg. § 1.170A-1(g), no deduction is allowed for the value of services contributed to a
charitable organization. This Regulation limits the charitable deduction to certain “out-of-pocket
transportation expenses” incurred for charitable purposes. Expenditures incurred for operation,
maintenance and repair can qualify as charitable deductions only if they are out-of-pocket expenses that
are directly attributable to the use of the aircraft on a charitable flight. Orr v. United States, 343 F.2d
553, 557 (5th Cir. 1965) (charitable deduction is not allowed for “payments which the taxpayer would
have made for non-charitable reasons”); Rev. Rul. 58-279, 1958-1 C.B. 145, modified, Rev. Rul. 84-61,
1984-1 C.B. 39 (charitable deduction allowed for “out-of-pocket expenses directly attributable to the
performance of such volunteer services”).

Examples of costs that could be “directly attributable” to a charitable flight include the cost of fuel and
oil for the flight, out-of-pocket pilot fees incurred solely for the flight, rental charges for an aircraft used
only for the flight, and extra liability insurance incurred only for the flight. In other words, this is a “but
for” test: the expenditure is deductible only if it would not have been incurred but for the charitable
flight that caused the expenditure. See Orr, 343 F.2d at 555; Rev. Rul. 58-279; Priv. Ltr. Rul. 92-43-043
(July 29, 1992).

Charitable deductions are not permitted for a proportionate share of fixed costs that would have been
incurred whether or not the charitable flight had occurred. Orr, 343 F.2d at 556-8; Rev. Rul. 58-279.
Examples of such fixed costs include depreciation, insurance, general maintenance and repairs. Orr, 343
F.2d at 556-8; Mitchell v. Comm’r, 42 T.C. 953, 973-4 (1964), acq. 1965-2 C.B. 6 (no charitable deduction
for depreciation); Rev. Rul. 58-279. Similarly, pilot salaries and aircraft rents that do not vary with the
number of flights would appear to be fixed costs that would not be “directly attributable” to a charitable
flight. Accordingly, taxpayers generally cannot take a charitable deduction for fixed aircraft operating
and maintenance costs attributable to charitable flights.

Charitable Flights Are Treated as Non-Business Under Listed Property Regulations
Under the “listed property” regulations in Treas. Reg. § 1.274-5T(b)(6)(i)(B), fixed and variable expenses
can be deducted only to the extent of the applicable “business use percentage.” The business use
percentage is determined based on business miles divided by total miles, and does not provide for the
treatment of charitable miles as business miles. Orr and the other authorities cited herein indicate that
charitable flights are non-business and therefore fixed expenses attributable to charitable flights are
non-deductible. See Orr v. United States, 226 F. Supp. 809 (M.D. Ala. 1963), aff’d, 343 F.2d 553 (5th Cir.
1965) (all fixed expenses attributable to charitable use of the aircraft disallowed). See also Davidson v.
Comm’r, 82 T.C. 434, 440 (1984) (“[c]haritable uses are personal”).

Regulatory Glitch Effectively Results in Unintended Tax Penalty for Charitable Flights
Since fixed expenses often comprise most of the costs of owning and operating an aircraft, the lack of
co-ordination between (i) the “out-of-pocket transportation expense” rule of Treas. Reg. § 1.170A-1(g)
and (ii) the “business use percentage” rules in Treas. Reg. § 1.274-5T(b)(6)(i)(B), means that a charitable
flight can result in a substantial disallowance of fixed expenses that might otherwise be deductible.

For example, if a company aircraft is used 100% for business flights, then all of its fixed costs, including
depreciation, ordinarily would be deductible. However, if the same aircraft is used 90% for business
flights and 10% for charitable flights, then 10% of the fixed costs would be nondeductible. The result is
that charitable flights can result in the disallowance of otherwise deductible business expenses because
no charitable deduction is allowed for fixed costs attributable to charitable flights, and there is no
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provision in the law allowing the deduction of such costs as business expenses (assuming the primary
purpose of the flight was for charitable rather than business purposes).

Instead of rewarding companies that conduct charitable flights with a tax benefit, this rule imposes an
additional tax liability. Congress and Treasury could not have intended to effectively impose a tax
penalty on flights for charitable purposes. In addition, this rule is contrary to the Congressional policy
behind the enactment of the charitable contribution deduction. It also is contrary to the Congressional
policy to encourage investment by businesses in capital goods, highlighted by the recent extension of
50% bonus depreciation. Depending on the amount of charitable use in the initial year, doing a good
deed and responding to Congressional incentives could cost the owner the significant value of lost
depreciation deductions.

Recommended Amendment to Remedy Regulatory Glitch

Amending the business use rules in Treas. Reg. § 1.274-5T(b)(6) would address this regulatory glitch.
Specifically, the regulations could provide that costs to operate and maintain an aircraft are to be
allocated only among non-charitable flights, and that costs qualifying for an out-of-pocket charitable
contribution deduction are excluded from the total costs allocated between business and personal
flights. In other words, the out-of-pocket costs of charitable flights would not be taken into account in
allocating costs between business and personal flights, and the charitable flights would be disregarded
in determining the business and personal percentage of the flights.

Accordingly, we recommend that Treas. Reg. § 1.274-5T(b)(6)(i) be amended by adding a new
subparagraph (C), to read as follows:

(C) Special Rule for Listed Property Used for Charitable Purposes. Notwithstanding
subparagraphs (A) and (B):

(i) expenditures that are deductible under Section 1.170-1(g) with respect to the use of an
item of listed property shall not be treated as expenditures with respect to such item of listed
property for purposes of subparagraph (A); and

(ii) the use of an item of listed property for which any expenditures are deductible under
Section 1.170-1(g) shall not be taken into account for purposes of determining the
business/investment use or total use of such listed property during the taxable period.

This solution is consistent with the purposes behind both (i) the limitation on deduction of out-of-pocket
expenses incurred in providing services to charities and (ii) the limitation on deduction of non-business
expenses under the listed property rules. Under the out-of-pocket expense limitation, only the variable
expenses resulting from the operation of the charitable flight are deductible as charitable contributions.
Since the remaining expenses (including 100% of the fixed costs) do not result from the charitable flight
and would have been incurred whether or not the charitable flight had been conducted, they are
allocated proportionately between the business and non-business flights (excluding the charitable
flights).

For example, consider a scenario where 80% of the flight miles of an aircraft are for business flights, 10%
are for charitable flights and 10% are for personal flights. Under the suggested regulatory structure
described above, the “out-of-pocket” costs attributable to the charitable flights would be deductible as
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a charitable contribution. The out-of-pocket costs would then be subtracted from the total aircraft
operating costs, and the remaining operating costs (including 100% of the fixed costs) would be
allocated 8/9ths to the business flights and 1/9th to the personal flights..

We would appreciate the opportunity to discuss this issue in more detail with the appropriate
individuals at IRS or Treasury. Please contact me at (203) 783-9451 or sobrien@nbaa.org if you have any
questions or if you would like any additional information.

Thank you for your consideration of this request.

Sincerely,

Scott O’Brien
Senior Manager, Finance & Tax Policy

cc: Christopher Call, Attorney-Advisor, U.S. Department of the Treasury

Tom West, Tax Legislative Counsel, U.S. Department of the Treasury


