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Preliminary‌ ‌Statement‌ ‌of‌ ‌‌Amici‌ ‌Curiae‌ ‌ 

The‌ ‌National‌ ‌Business‌ ‌Aviation‌ ‌Association,‌ ‌Inc.‌ ‌(“NBAA”),‌ ‌the‌ ‌Eastern‌ ‌Regional‌‌                   

Helicopter‌ ‌Council,‌ ‌Inc.‌ ‌(“ERHC”),‌ ‌and‌ ‌Helicopter‌ ‌Association‌ ‌International,‌ ‌Inc.‌ ‌(“HAI”)‌‌                   

(collectively,‌‌“the‌‌Associations”),‌‌have‌‌moved‌‌this‌‌Court‌‌for‌‌an‌‌order‌‌authorizing‌‌them‌‌to‌‌appear‌‌                           

as‌ ‌‌amici‌ ‌‌in‌ ‌the‌ ‌above-captioned‌ ‌proceeding‌ ‌(“Motion”),‌ ‌and‌ ‌further‌ ‌request‌ ‌that‌ ‌the‌ ‌Court‌‌                         

consider‌ ‌the‌ ‌following‌ ‌Memorandum‌ ‌of‌ ‌Points‌ ‌and‌ ‌Authorities‌ ‌(the‌ ‌“Brief”)‌ ‌in‌ ‌support‌ ‌of‌ ‌the‌‌                           

July‌ ‌22,‌ ‌2021‌ ‌motion‌ ‌filed‌ ‌by‌ ‌Zip‌ ‌Aviation,‌ ‌LLC‌ ‌(“Zip”),‌ ‌which‌ ‌requests‌ ‌a‌ ‌preliminary‌‌                           

injunction‌ ‌and‌ ‌which‌ ‌is‌ ‌scheduled‌ ‌for‌ ‌a‌ ‌hearing‌ ‌by‌ ‌this‌ ‌Court‌ ‌on‌ ‌July‌ ‌30,‌ ‌2021.‌ ‌ 

Although‌‌neither‌‌the‌‌Federal‌‌Rules‌‌of‌‌Civil‌‌Procedure‌‌nor‌‌the‌‌local‌‌rules‌‌of‌‌this‌‌Court‌‌set‌‌                               

standards‌ ‌for‌ ‌‌amicus‌ ‌filings,‌ ‌the‌‌Associations‌‌respectfully‌‌submit‌‌that‌‌their‌‌participation‌‌in‌‌this‌‌                         

case,‌ ‌at‌ ‌this‌ ‌time‌ ‌and‌ ‌beyond,‌ ‌would‌ ‌assist‌ ‌this‌ ‌Court‌ ‌by‌ ‌virtue‌ ‌of‌ ‌their‌ ‌experience‌ ‌and‌‌                               

perspective‌‌regarding‌‌access‌‌issues‌‌at‌‌East‌‌Hampton‌‌Airport‌‌(“HTO”)‌‌in‌‌particular‌‌and‌‌with‌‌the‌‌                           

overall‌‌requirements‌‌of‌‌the‌‌Federal‌‌Aviation‌‌Administration‌‌(“FAA”)‌‌for‌‌the‌‌operation‌‌of‌‌aircraft‌‌                         

in‌‌the‌‌national‌‌airspace‌‌system.‌ ‌“The‌‌usual‌‌rationale‌‌for‌‌amicus‌‌curiae‌‌submissions‌‌is‌‌that‌‌they‌‌                             

are‌ ‌of‌ ‌aid‌ ‌to‌ ‌the‌ ‌court‌ ‌and‌ ‌offer‌ ‌insights‌ ‌not‌ ‌available‌ ‌from‌ ‌the‌ ‌parties.”‌ ‌‌Automobile‌‌Club‌‌of‌‌                                 

New‌‌York,‌‌Inc.‌‌v.‌‌Port‌‌Authority‌‌of‌‌New‌‌York‌‌and‌‌New‌‌Jersey‌,‌‌No.‌‌11-CV-6746-RJH,‌‌2011‌‌WL‌‌                               

5865296,‌ ‌at‌ ‌*1‌ ‌(S.D.N.Y.‌ ‌Nov.‌ ‌22,‌ ‌2011).‌ ‌ 

Pursuant‌ ‌to‌ ‌Fed.‌ ‌R.‌ ‌Civ.‌ ‌P.‌ ‌7.1,‌ ‌none‌ ‌of‌ ‌the‌ ‌Associations‌ ‌has‌ ‌a‌ ‌parent‌‌corporation.‌ ‌As‌‌                               

non-profit‌‌associations,‌‌the‌‌Associations‌‌do‌‌not‌‌have‌‌any‌‌stock‌‌and‌‌no‌‌corporation‌‌owns‌‌any‌‌of‌‌                             

their‌ ‌stock.‌ ‌Although‌ ‌not‌ ‌strictly‌ ‌applicable,‌ ‌consistent‌ ‌with‌ ‌Fed.‌ ‌R.‌ ‌App.‌ ‌P.‌ ‌29(a)(4)(E)‌ ‌the‌‌                           

Associations‌ ‌further‌ ‌represent‌ ‌that‌ ‌their‌ ‌counsel‌ ‌has‌ ‌authored‌ ‌the‌ ‌Brief‌ ‌and‌ ‌no‌ ‌other‌ ‌person,‌‌                           

including‌ ‌the‌ ‌parties‌ ‌or‌ ‌their‌ ‌counsel,‌ ‌have‌ ‌contributed‌ ‌money‌ ‌that‌ ‌was‌ ‌intended‌ ‌to‌ ‌fund‌‌                           

preparing‌ ‌or‌ ‌submitting‌ ‌the‌ ‌Brief.‌ ‌Pursuant‌ ‌to‌ ‌Local‌‌Rule‌‌37.3(a),‌‌the‌‌Associations‌‌yesterday,‌‌                         
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after‌ ‌a‌ ‌notice‌ ‌of‌ ‌appearance‌ ‌was‌ ‌filed,‌‌asked‌‌counsel‌‌for‌‌the‌‌defendant‌‌Town‌‌of‌‌East‌‌Hampton‌‌                               

(“Town”)‌ ‌if‌ ‌it‌ ‌objects‌ ‌to‌ ‌this‌ ‌Motion‌ ‌but‌ ‌have‌ ‌not‌‌yet‌‌received‌‌a‌‌reply.‌ ‌As‌‌of‌‌when‌‌this‌‌filing‌‌                                     

was‌ ‌finalized,‌ ‌no‌ ‌counsel‌ ‌had‌ ‌yet‌ ‌appeared‌ ‌in‌ ‌the‌ ‌proceeding‌ ‌for‌ ‌Robinson‌ ‌Aviation,‌ ‌Inc.‌‌                           

(“RVA”)‌.‌ ‌ 

Statement‌ ‌of‌ ‌Interest‌ ‌ 

Founded‌ ‌in‌ ‌1947,‌ ‌NBAA‌ ‌is‌ ‌a‌ ‌nationally-recognized,‌ ‌non-profit‌‌trade‌‌association‌‌which‌‌                     

represents‌‌the‌‌interests‌‌of‌‌more‌‌than‌‌11,000‌‌members‌‌that‌‌collectively‌‌operate‌‌more‌‌than‌‌11,000‌‌                           

aircraft‌‌in‌‌connection‌‌with‌‌their‌‌business‌‌or‌‌are‌‌otherwise‌‌involved‌‌in‌‌business‌‌aviation.‌ ‌NBAA,‌‌                           

its‌ ‌membership,‌ ‌its‌ ‌history,‌ ‌its‌ ‌mission,‌ ‌and‌ ‌its‌ ‌activities‌ ‌are‌ ‌described‌ ‌in‌ ‌detail‌ ‌at‌‌                           

http://www.nbaa.org‌.‌ ‌ 

Founded‌‌in‌‌1979,‌‌ERHC‌‌represents‌‌the‌‌interests‌‌of‌‌helicopter‌‌operators‌‌in‌‌the‌‌New‌‌York‌‌                           

metropolitan‌‌area‌‌and‌‌throughout‌‌the‌‌northeast‌‌U.S.‌ ‌ERHC‌‌actively‌‌engages‌‌with‌‌communities‌‌                       

to‌ ‌address‌ ‌the‌ ‌concerns‌ ‌of‌ ‌members‌ ‌and‌ ‌residents‌ ‌relating‌ ‌to‌ ‌helicopter‌ ‌and‌ ‌heliport‌ ‌issues.‌ ‌                           

ERHC,‌ ‌‌its‌ ‌membership,‌ ‌its‌ ‌history,‌ ‌its‌ ‌mission,‌ ‌and‌ ‌its‌ ‌activities‌ ‌are‌ ‌described‌ ‌in‌ ‌detail‌ ‌at‌‌                             

http://www.erhc.org‌.‌ ‌ 

Founded‌‌in‌‌1948,‌‌HAI‌‌is‌‌the‌‌trade‌‌association‌‌for‌‌the‌‌international‌‌helicopter‌‌industry;‌‌is‌‌                           

dedicated‌ ‌to‌ ‌the‌ ‌promotion‌ ‌of‌ ‌the‌ ‌helicopter‌ ‌as‌ ‌a‌ ‌safe,‌ ‌effective‌ ‌method‌ ‌of‌ ‌commerce‌ ‌and‌‌                             

represents‌‌more‌‌than‌‌1,100‌‌companies‌‌and‌‌more‌‌than‌‌16,000‌‌industry‌‌professionals‌‌in‌‌more‌‌than‌‌                           

65‌ ‌countries.‌ ‌HAI,‌ ‌‌its‌ ‌membership,‌ ‌its‌ ‌history,‌ ‌its‌ ‌mission,‌ ‌and‌ ‌its‌ ‌activities‌ ‌are‌ ‌described‌ ‌in‌‌                             

detail‌ ‌at‌ ‌‌http://www.rotor.org‌.‌ ‌ 

The‌ ‌Associations’‌ ‌members‌ ‌operate‌ ‌general‌ ‌aviation‌ ‌aircraft‌ ‌–‌ ‌‌i.e.,‌ ‌‌aircraft‌ ‌other‌ ‌than‌‌                       

those‌ ‌operated‌ ‌by‌ ‌the‌ ‌airlines‌ ‌or‌ ‌by‌ ‌the‌ ‌military.‌ ‌General‌‌aviation‌‌accounts‌‌for‌‌approximately‌‌                           

two-thirds‌ ‌of‌ ‌the‌ ‌aircraft‌ ‌hours‌ ‌flown‌ ‌in‌ ‌the‌ ‌national‌ ‌airspace‌ ‌system.‌ ‌The‌ ‌Associations’‌‌                         
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members‌ ‌operate‌ ‌thousands‌ ‌of‌ ‌flights‌ ‌annually‌ ‌at‌ ‌East‌ ‌Hampton‌‌Airport,‌‌and‌‌accordingly‌‌they‌‌                         

have‌ ‌a‌ ‌substantial‌ ‌interest‌ ‌in‌ ‌the‌ ‌disposition‌ ‌of‌ ‌the‌ ‌specific‌ ‌issues‌ ‌presented‌ ‌to‌ ‌the‌ ‌Court‌ ‌for‌‌                               

decision‌ ‌in‌ ‌this‌ ‌case.‌ ‌ 

Moreover,‌‌the‌‌Associations‌‌routinely‌‌engage‌‌with‌‌issues‌‌related‌‌to‌‌general‌‌aviation‌‌at‌‌the‌‌                         

national,‌ ‌state,‌ ‌and‌ ‌local‌ ‌levels,‌ ‌including‌ ‌the‌ ‌importance‌ ‌of‌ ‌preserving‌ ‌access‌ ‌to‌ ‌airports‌‌                         

throughout‌‌the‌‌U.S.‌ ‌Those‌‌airports‌‌and‌‌that‌‌access‌‌is‌‌increasingly‌‌under‌‌threat,‌‌to‌‌the‌‌detriment‌‌                             

of‌‌the‌‌public‌‌interest.‌ ‌In‌‌many‌‌cases,‌‌the‌‌restrictions‌‌on‌‌the‌‌use‌‌of‌‌an‌‌airport‌‌have‌‌been‌‌shown‌‌to‌‌                                     

be‌‌both‌‌unnecessary‌‌and‌‌illegal,‌‌based‌‌upon‌‌a‌‌full‌‌and‌‌fair‌‌understanding‌‌of‌‌the‌‌underlying‌‌facts‌‌                               

and‌ ‌law.‌ ‌In‌ ‌addition‌ ‌to‌ ‌other‌ ‌advocacy,‌ ‌the‌ ‌Associations‌ ‌frequently‌ ‌have‌ ‌participated‌‌in‌‌court‌‌                           

and‌ ‌administrative‌ ‌litigation‌ ‌to‌ ‌prevent‌ ‌the‌ ‌loss‌ ‌or‌ ‌limitation‌ ‌of‌ ‌airports.‌ ‌Examples‌ ‌include‌‌                         

Friends‌‌of‌‌the‌‌East‌‌Hampton‌‌Airport,‌‌Inc.‌‌v.‌‌Town‌‌of‌‌East‌‌Hampton‌,‌‌841‌‌F.3d‌‌133‌‌(2d‌‌Cir.‌‌2016)‌‌                                   

and‌ ‌‌National‌ ‌Business‌ ‌Aviation‌ ‌Association,‌ ‌Inc.‌ ‌v.‌ ‌Town‌ ‌of‌ ‌East‌ ‌Hampton,‌ ‌New‌ ‌York‌,‌ ‌FAA‌‌                           

docket‌ ‌no.‌ ‌16-15-08,‌ ‌Final‌ ‌Agency‌ ‌Decision‌ ‌and‌ ‌Order,‌ ‌2020‌ ‌WL‌ ‌6818718‌ ‌(July‌ ‌9,‌ ‌2020)‌‌                           

(attached‌ ‌as‌ ‌the‌ ‌Associations’‌ ‌Exhibit‌ ‌1).‌ ‌ 

Facts‌ ‌ 

For‌ ‌the‌ ‌purposes‌ ‌of‌ ‌this‌ ‌Brief,‌ ‌the‌ ‌Associations‌ ‌adopt‌ ‌the‌ ‌factual‌ ‌statements‌ ‌that‌ ‌are‌‌                           

included‌ ‌in‌ ‌Zip’s‌ ‌complaint‌ ‌and‌ ‌have‌ ‌been‌ ‌briefed‌ ‌in‌ ‌support‌ ‌of‌ ‌its‌ ‌motion‌ ‌for‌ ‌a‌ ‌preliminary‌‌                               

injunction.‌ ‌In‌ ‌summary,‌ ‌East‌ ‌Hampton‌ ‌has‌ ‌a‌ ‌track‌ ‌record‌ ‌of‌ ‌imposing‌ ‌illegal‌ ‌restrictions‌ ‌on‌‌                           

operations‌‌at‌‌HTO‌‌–‌‌and,‌‌instead‌‌of‌‌engaging‌‌with‌‌HTO‌‌users‌‌to‌‌discuss‌‌and‌‌develop‌‌voluntary‌‌                               

solutions‌‌to‌‌reduce‌‌any‌‌impacts,‌‌now‌‌has‌‌propounded‌‌a‌‌new‌‌restriction‌‌(‌i.e.‌,‌‌a‌‌unilateral‌‌ban‌‌on‌‌                               

Special‌ ‌Visual‌ ‌Flight‌ ‌Rules‌ ‌(“SVFR”)‌ ‌procedures,‌ ‌implemented‌ ‌by‌ ‌RVA),‌ ‌which‌ ‌is‌ ‌also‌ ‌illegal.‌ ‌ 

The‌ ‌SVFR‌ ‌prohibition‌ ‌that‌ ‌has‌ ‌been‌ ‌implemented‌ ‌at‌ ‌HTO‌ ‌by‌ ‌East‌‌Hampton,‌‌via‌‌RVA,‌‌                           

frequently‌ ‌–‌ ‌although‌ ‌not‌ ‌exclusively‌ ‌–‌‌affects‌‌operations‌‌by‌‌helicopters.‌ ‌If‌‌not‌‌equipped‌‌with‌‌                           
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the‌ ‌equipment‌ ‌necessary‌ ‌for‌ ‌Instrument‌ ‌Flight‌ ‌Rules‌ ‌(“IFR”)‌ ‌operations,‌ ‌those‌‌helicopters‌‌and‌‌                       

other‌ ‌aircraft‌ ‌cannot‌ ‌complete‌ ‌a‌ ‌flight‌ ‌to‌ ‌or‌ ‌depart‌ ‌from‌ ‌HTO‌ ‌if‌ ‌meteorological‌ ‌conditions‌‌                           

change‌‌such‌‌that‌‌Visual‌‌Flight‌‌Rules‌‌(“VFR”)‌‌operations‌‌are‌‌not‌‌permissible‌‌and‌‌the‌‌tower‌‌does‌‌                             

not‌‌authorize‌‌them‌‌to‌‌operate‌‌under‌‌SVFR.‌ ‌SVFR‌‌operations‌‌are‌‌safe,‌‌and‌‌historically‌‌have‌‌been‌‌                             

allowed‌ ‌by‌ ‌the‌ ‌FAA‌ ‌at‌ ‌HTO‌‌and‌‌at‌‌airports‌‌across‌‌the‌‌U.S.‌ ‌As‌‌for‌‌Zip,‌‌the‌‌impermissible‌‌and‌‌                                   

unjustified‌‌ban‌‌on‌‌SVFR‌‌at‌‌HTO‌‌significantly‌‌impacts‌‌and‌‌impedes‌‌the‌‌activities‌‌of‌‌members‌‌of‌‌                             

the‌ ‌Associations.‌ ‌ 

The‌‌Associations‌‌further‌‌note‌‌that‌‌on‌‌July‌‌1,‌‌2021,‌‌HTO’s‌‌Airport‌‌Director‌‌responded‌‌to‌‌                           

the‌‌FAA’s‌‌June‌‌30,‌‌2021‌‌letter‌‌(Exhibit‌‌5‌‌to‌‌Zip’s‌‌motion)‌‌with‌‌a‌‌letter‌‌which‌‌baldly‌‌asserted‌‌that‌‌                                   

HTO‌ ‌“has‌ ‌determined‌ ‌that‌ ‌Special‌ ‌VFR‌ ‌clearances‌ ‌are‌ ‌not‌ ‌appropriate‌ ‌at‌ ‌HTO‌ ‌under‌ ‌any‌‌                           

circumstances”‌ ‌and‌ ‌that‌ ‌“there‌ ‌will‌ ‌be‌ ‌no‌ ‌changes‌ ‌to‌ ‌the‌‌HTO‌‌Airport‌‌Operating‌‌Procedures.”‌ ‌                           

The‌ ‌letter‌ ‌is‌‌attached‌‌as‌‌the‌‌Associations’‌‌Exhibit‌‌2‌‌and‌‌is‌‌subject‌‌to‌‌judicial‌‌notice‌‌as‌‌a‌‌public‌‌                                   

record‌‌of‌‌the‌‌Town.‌ ‌Moreover,‌‌in‌‌a‌‌July‌‌15,‌‌2021‌‌email‌‌that‌‌is‌‌also‌‌subject‌‌to‌‌judicial‌‌notice‌‌by‌‌                                     

this‌‌Court‌‌and‌‌is‌‌attached‌‌as‌‌the‌‌Associations’‌‌Exhibit‌‌3,‌‌HTO’s‌‌Airport‌‌Director‌‌stated‌‌to‌‌a‌‌list‌‌                                 

of‌‌recipients‌‌that:‌‌“To‌‌be‌‌clear,‌‌our‌‌motivation‌‌for‌‌the‌‌Special‌‌VFR‌‌restriction‌‌is‌‌based‌‌solely‌‌on‌‌                                 

safety.”‌ ‌ 

Argument‌ ‌ 

The‌ ‌Associations‌ ‌concur‌ ‌with‌ ‌Zip‌ ‌that‌ ‌the‌ ‌Town’s‌ ‌prohibition‌ ‌on‌ ‌the‌ ‌use‌ ‌of‌ ‌Special‌‌                           

Visual‌ ‌Flight‌ ‌Rules‌ ‌(“SVFR”)‌ ‌procedures‌ ‌at‌ ‌HTO,‌ ‌as‌‌implemented‌‌by‌‌RVA,‌‌is‌‌an‌‌unwarranted‌‌                           

access‌ ‌restriction‌ ‌and‌ ‌inconsistent‌ ‌with‌ ‌federal‌ ‌law,‌ ‌and‌ ‌accordingly‌ ‌should‌ ‌be‌ ‌enjoined.‌ ‌The‌‌                         

Town’s‌ ‌actions‌ ‌are‌ ‌of‌ ‌concern‌ ‌not‌‌only‌‌because‌‌the‌‌prohibition‌‌directly‌‌disrupts‌‌air‌‌traffic‌‌near‌‌                             

HTO‌‌and‌‌in‌‌the‌‌immediate‌‌region‌‌–‌‌‌e.g.‌,‌‌by‌‌discouraging‌‌and‌‌depending‌‌on‌‌weather‌‌conditions‌‌                             

specifically‌ ‌prohibiting‌ ‌certain‌ ‌helicopter‌ ‌and‌ ‌other‌ ‌aircraft‌ ‌operations‌ ‌–‌ ‌but‌ ‌also‌ ‌has‌ ‌regional‌‌                         
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and‌‌national‌‌consequences.‌ ‌If‌‌upheld,‌‌the‌‌Town’s‌‌actions‌‌would‌‌signal‌‌to‌‌other‌‌airports‌‌that‌‌they‌‌                             

can‌‌impose‌‌similar‌‌restrictions‌‌inconsistent‌‌with‌‌federal‌‌law,‌‌effecting‌‌the‌‌piecemeal‌‌disassembly‌‌                       

of‌ ‌the‌ ‌national‌ ‌airspace‌ ‌system.‌ ‌That‌‌would‌‌be‌‌contrary‌‌to‌‌decades‌‌of‌‌case‌‌law,‌‌Congressional‌‌                             

intent,‌‌and‌‌the‌‌specific‌‌mission‌‌of‌‌the‌‌FAA.‌ ‌“Planes‌‌do‌‌not‌‌wander‌‌about‌‌in‌‌the‌‌sky‌‌like‌‌vagrant‌‌                                   

clouds.‌ ‌They‌ ‌move‌ ‌only‌ ‌by‌ ‌federal‌ ‌permission‌ ‌…‌ ‌under‌ ‌an‌ ‌intricate‌ ‌system‌ ‌of‌ ‌federal‌‌                           

commands.‌ ‌The‌‌moment‌‌a‌‌ship‌‌taxies‌‌onto‌‌a‌‌runway,‌‌it‌‌is‌‌caught‌‌up‌‌in‌‌an‌‌elaborate‌‌and‌‌detailed‌‌                                   

system‌ ‌of‌ ‌controls.”‌ ‌‌Northwest‌ ‌Airlines‌ ‌v.‌ ‌Minnesota‌,‌ ‌322‌ ‌U.S.‌ ‌292,‌ ‌303‌ ‌(1944)‌ ‌(Justice‌‌                         

Jackson,‌ ‌concurring).‌ ‌ 

I.‌ The‌ ‌Town’s‌ ‌SVFR‌ ‌prohibition‌ ‌is‌ ‌preempted‌ ‌by‌ ‌federal‌ ‌law.‌ ‌ 

In‌ ‌specific‌ ‌regard‌ ‌to‌ ‌certain‌ ‌of‌ ‌the‌ ‌arguments‌ ‌presented‌ ‌to‌ ‌this‌ ‌Court‌ ‌by‌ ‌Zip:‌1‌ ‌ 

● Implied‌ ‌Preemption‌ ‌–‌ ‌It‌ ‌should‌ ‌be‌ ‌beyond‌ ‌dispute‌ ‌that‌ ‌the‌ ‌FAA‌ ‌has‌ ‌exclusive‌‌                         

jurisdiction‌‌to‌‌regulate‌‌aviation‌‌safety‌‌and‌‌the‌‌use‌‌of‌‌airspace.‌ ‌The‌‌Town‌‌purportedly‌‌                         

justifies‌ ‌its‌ ‌prohibition‌ ‌on‌ ‌SVFR‌ ‌based‌ ‌on‌ ‌safety‌ ‌(even‌ ‌though‌ ‌there‌ ‌is‌ ‌no‌ ‌public‌‌                           

substantiation‌‌for‌‌its‌‌claims),‌‌and‌‌cannot‌‌dispute‌‌that‌‌the‌‌prohibition‌‌affects‌‌the‌‌use‌‌of‌‌                           

airspace.‌ ‌The‌ ‌Town‌ ‌simply‌‌has‌‌no‌‌role‌‌to‌‌play‌‌in‌‌either‌‌of‌‌these‌‌matters.‌ ‌‌See,‌‌e.g.‌,‌‌                               

Blue‌ ‌Sky‌ ‌Entertainment,‌ ‌Inc.‌ ‌v.‌ ‌Town‌ ‌of‌‌Gardiner‌,‌‌711‌‌F.Supp.‌‌678,‌‌692‌‌(N.D.N.Y.‌‌                         

1 ‌The‌‌Town’s‌‌actions‌‌also‌‌appear‌‌to‌‌violate‌‌certain‌‌grant-based‌‌assurances‌‌between‌‌the‌‌Town‌‌and‌‌                             
the‌ ‌FAA,‌ ‌including‌ ‌the‌ ‌prohibition‌ ‌on‌ ‌economic‌ ‌discrimination‌ ‌in‌ ‌49‌‌U.S.C.‌‌§‌‌47107(a)(1),‌‌as‌‌                           
well‌‌as‌‌the‌‌prohibition‌‌on‌‌exclusive‌‌rights‌‌in‌‌both‌‌that‌‌statute‌‌and‌‌49‌‌U.S.C.‌‌§‌‌40103(e).‌ ‌Based‌‌                                 
on‌ ‌these‌ ‌requirements,‌ ‌“FAA,‌ ‌not‌ ‌the‌ ‌sponsor,‌ ‌is‌ ‌the‌ ‌authority‌ ‌to‌ ‌approve‌ ‌or‌ ‌disapprove‌‌                           
aeronautical‌ ‌restrictions‌ ‌based‌ ‌on‌ ‌safety‌ ‌and/or‌ ‌efficiency‌ ‌at‌ ‌federally‌ ‌obligated‌ ‌airports.”‌ ‌                     
Airport‌ ‌Compliance‌ ‌Manual‌,‌ ‌FAA‌ ‌Order‌ ‌5190.6B,‌ ‌¶‌ ‌14.3‌ ‌(September‌ ‌30,‌ ‌2009).‌ ‌However,‌‌                       
claims‌‌premised‌‌on‌‌those‌‌statutes‌‌first‌‌must‌‌be‌‌raised‌‌in‌‌an‌‌FAA‌‌administrative‌‌proceeding‌‌under‌‌                             
the‌‌aegis‌‌of‌‌14‌‌C.F.R.‌‌Part‌‌16,‌‌rather‌‌than‌‌this‌‌Court.‌ ‌But‌‌that‌‌is‌‌not‌‌an‌‌impediment‌‌to‌‌this‌‌Court‌‌                                       
reviewing‌ ‌the‌ ‌claims‌ ‌specifically‌ ‌asserted‌ ‌by‌ ‌Zip.‌ ‌ 

Additionally,‌ ‌the‌ ‌air‌ ‌traffic‌ ‌controllers‌ ‌employed‌ ‌by‌ ‌RVA‌ ‌appear‌ ‌to‌ ‌be‌ ‌at‌ ‌risk‌ ‌of‌ ‌FAA‌‌                             
enforcement‌ ‌action‌ ‌for‌ ‌violations‌ ‌of‌ ‌14‌ ‌C.F.R.‌ ‌§‌ ‌65.45(a)‌ ‌and‌ ‌other‌ ‌authority‌ ‌underlying‌ ‌their‌‌                           
airman‌ ‌certificates,‌ ‌to‌ ‌the‌ ‌extent‌ ‌that‌ ‌they‌ ‌have‌ ‌implemented‌ ‌directives‌ ‌from‌ ‌East‌ ‌Hampton‌‌                         
instead‌ ‌of‌ ‌following‌ ‌FAA‌ ‌procedures.‌ ‌ 
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1989)‌‌(“[i]n‌‌fact,‌‌federal‌‌law‌‌in‌‌the‌‌area‌‌of‌‌aviation‌‌is‌‌so‌‌pervasive‌‌that‌‌it‌‌preempts‌‌a‌‌                                 

municipal‌ ‌ordinance‌ ‌which‌ ‌attempts‌ ‌to‌ ‌govern‌ ‌the‌ ‌flight‌ ‌paths‌ ‌of‌ ‌aircraft‌ ‌using‌ ‌an‌‌                         

airport‌ ‌which‌ ‌has‌ ‌no‌ ‌control‌ ‌tower,‌ ‌is‌ ‌not‌ ‌served‌ ‌by‌ ‌a‌ ‌certified‌ ‌carrier‌ ‌and‌ ‌has‌ ‌no‌‌                               

regularly‌‌scheduled‌‌flights”).‌ ‌Respectfully,‌‌any‌‌argument‌‌by‌‌the‌‌Town‌‌that‌‌its‌‌actions‌‌                       

were‌ ‌not‌ ‌preempted‌ ‌should‌ ‌be‌‌deemed‌‌by‌‌this‌‌Court‌‌not‌‌only‌‌to‌‌be‌‌wrong‌‌but‌‌to‌‌be‌‌                                 

outright‌ ‌frivolous.‌ ‌ 

● Section‌ ‌41713‌ ‌Preemption‌ ‌–‌ ‌Similarly,‌ ‌it‌ ‌should‌ ‌be‌ ‌beyond‌ ‌dispute‌ ‌that‌ ‌the‌ ‌local‌‌                         

regulation‌‌of‌‌the‌‌routes‌‌operated‌‌by‌‌an‌‌“air‌‌carrier”‌‌–‌‌broadly‌‌defined‌‌by‌‌49‌‌U.S.C.‌‌§‌‌                               

40102(a)(2),‌ ‌including‌ ‌operations‌ ‌conducted‌ ‌under‌ ‌14‌ ‌C.F.R.‌ ‌Part‌ ‌135‌ ‌(‌see‌ ‌e.g.‌,‌‌                     

Valley‌ ‌Med‌ ‌Flight,‌ ‌Inc.‌ ‌v.‌ ‌Dwelle,‌ ‌171‌ ‌F.Supp.3d‌ ‌930,‌ ‌933-34‌ ‌(D.N.D.‌ ‌2016))‌ ‌–‌ ‌is‌‌                           

preempted‌‌by‌‌49‌‌U.S.C.‌‌§‌‌41713(b),‌‌which‌‌originally‌‌was‌‌adopted‌‌as‌‌a‌‌component‌‌of‌‌                           

the‌ ‌Airline‌ ‌Deregulation‌ ‌Act‌ ‌of‌ ‌1978‌ ‌(“ADA”).‌ ‌The‌ ‌Town’s‌ ‌SVFR‌ ‌prohibition,‌‌                     

which‌ ‌circumscribes‌ ‌the‌ ‌routes‌ ‌that‌ ‌air‌ ‌carriers‌ ‌can‌ ‌utilize‌ ‌in‌ ‌the‌ ‌vicinity‌ ‌of‌ ‌HTO,‌‌                           

facially‌ ‌contradicts‌ ‌Congress’s‌ ‌deregulatory‌ ‌intent‌ ‌and‌ ‌cannot‌ ‌stand.‌ ‌‌“[T]he‌ ‌ADA‌‌                   

preemption‌ ‌provision‌ ‌involves‌ ‌preclusion‌ ‌of‌ ‌state‌ ‌regulation‌ ‌in‌ ‌an‌ ‌area‌‌where‌‌there‌‌                       

has‌‌been‌‌a‌‌history‌‌of‌‌significant‌‌federal‌‌presence,‌‌namely‌‌navigable‌‌airspace.”‌ ‌‌In‌‌re‌‌                         

Korean‌ ‌Air‌ ‌Lines‌ ‌Co.,‌ ‌Ltd.‌,‌ ‌642‌ ‌F.3d‌ ‌685,‌ ‌693‌ ‌(9th‌ ‌Cir.‌ ‌2011).‌ ‌ 

● Airport‌‌Noise‌‌and‌‌Capacity‌‌Act‌‌–‌‌In‌‌1990,‌‌Congress‌‌adopted‌‌the‌‌Airport‌‌Noise‌‌and‌‌                           

Capacity‌ ‌Act‌ ‌(“ANCA”)‌ ‌(49‌‌U.S.C.‌‌§‌‌47521)‌‌for‌‌the‌‌specific‌‌purpose‌‌of‌‌preventing‌‌                         

communities‌ ‌from‌ ‌adopting‌ ‌restrictions‌ ‌on‌ ‌the‌ ‌use‌ ‌of‌ ‌their‌ ‌airports,‌ ‌overriding‌ ‌any‌‌                       

“proprietor’s‌ ‌exemption”‌ ‌that‌ ‌had‌ ‌been‌ ‌recognized‌ ‌in‌ ‌prior‌ ‌case‌ ‌law,‌ ‌absent‌‌                     

compliance‌‌with‌‌procedures‌‌set‌‌forth‌‌in‌‌14‌‌C.F.R.‌‌Part‌‌161.‌ ‌There‌‌is‌‌no‌‌question‌‌that‌‌                             

ANCA‌ ‌applies‌ ‌to‌ ‌East‌ ‌Hampton.‌ ‌‌See‌ ‌‌Friends‌ ‌of‌ ‌the‌ ‌East‌‌Hampton‌‌Airport,‌‌Inc.‌‌v.‌‌                           
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Town‌‌of‌‌East‌‌Hampton‌,‌‌841‌‌F.3d‌‌133,‌‌155‌‌(2d‌‌Cir.‌‌2016).‌2‌ ‌Nor‌‌should‌‌there‌‌be‌‌any‌‌                               

doubt‌ ‌that‌ ‌the‌ ‌SVFR‌ ‌prohibition‌‌is‌‌an‌‌access‌‌restriction‌‌within‌‌the‌‌scope‌‌of‌‌ANCA,‌‌                           

irrespective‌‌of‌‌its‌‌purported‌‌safety‌‌rationale.‌ ‌‌See,‌‌e.g.‌,‌‌‌Millard‌‌Refrigerated‌‌Services‌‌                     

v.‌ ‌FAA‌,‌ ‌98‌ ‌F.3d‌ ‌1361,‌ ‌1364‌‌(D.C.Cir.‌‌1996)‌‌(“ANCA‌‌as‌‌interpreted‌‌by‌‌the‌‌FAA‌‌…‌‌                             

applies‌ ‌to‌‌direct‌‌as‌‌well‌‌as‌‌indirect‌‌restrictions”).‌ ‌Again,‌‌there‌‌is‌‌simply‌‌no‌‌credible‌‌                            

basis‌ ‌for‌ ‌the‌ ‌Town‌ ‌to‌ ‌assert‌ ‌that‌ ‌its‌ ‌actions‌ ‌comply‌ ‌with‌ ‌federal‌ ‌mandates.‌3‌ ‌ 

None‌ ‌of‌ ‌this‌ ‌should‌ ‌come‌‌as‌‌a‌‌surprise‌‌to‌‌the‌‌Town.‌ ‌Apart‌‌from‌‌the‌‌FAA’s‌‌letter‌‌dated‌‌                                 

June‌ ‌30,‌ ‌2021,‌ ‌which‌ ‌warned‌ ‌the‌ ‌Town‌ ‌that‌ ‌it‌ ‌was‌ ‌acting‌ ‌illegally,‌ ‌the‌ ‌Town’s‌ ‌own‌ ‌aviation‌‌                               

counsel‌‌previously‌‌warned‌‌the‌‌Town‌‌that‌‌it‌‌could‌‌not‌‌do‌‌precisely‌‌what‌‌the‌‌Town‌‌now‌‌has‌‌done.‌ ‌                                 

When‌‌the‌‌Town‌‌first‌‌was‌‌considering‌‌whether‌‌to‌‌fund‌‌a‌‌control‌‌tower‌‌at‌‌HTO,‌‌the‌‌Town‌‌sought‌‌                                 

advice‌‌from‌‌Peter‌‌Kirsch‌‌of‌‌Kaplan‌‌Kirsch‌‌&‌‌Rockwell‌‌LLP,‌‌an‌‌experienced‌‌practitioner.‌ ‌Kirsch‌‌                           

explained,‌ ‌at‌ ‌an‌ ‌April‌ ‌17,‌ ‌2012‌ ‌meeting‌ ‌of‌ ‌East‌ ‌Hampton’s‌ ‌Board,‌ ‌that‌ ‌the‌ ‌Town‌ ‌had‌ ‌no‌‌                               

authority‌‌to‌‌regulate‌‌aircraft‌‌in‌‌flight,‌‌and‌‌that‌‌the‌‌funding‌‌of‌‌a‌‌control‌‌tower‌‌by‌‌the‌‌Town‌‌and/or‌‌                                   

the‌‌Town’s‌‌decision‌‌(not‌‌at‌‌issue‌‌this‌‌proceeding)‌‌to‌‌no‌‌longer‌‌accept‌‌grants‌‌from‌‌the‌‌FAA‌‌made‌‌                                 

no‌ ‌difference‌ ‌to‌ ‌that‌ ‌outcome:‌ ‌ 

Kirsch:‌ ‌“This‌ ‌is‌ ‌one‌ ‌of‌ ‌the‌ ‌few‌‌areas‌‌where‌‌I‌‌can‌‌be‌‌absolutely‌‌crystal‌‌clear.‌‌…‌‌                               
Councilwoman,‌ ‌let‌ ‌me‌ ‌make‌ ‌this‌ ‌very‌ ‌clear.‌ ‌The‌‌town‌‌–‌‌in‌‌fact,‌‌no‌‌town‌‌–‌‌has‌‌                               
any‌‌authority‌‌over‌‌aircraft‌‌or‌‌flight‌‌routes.‌ ‌Period.‌ ‌End‌‌of‌‌subject.‌ ‌Only‌‌the‌‌FAA‌‌                           
can‌ ‌control‌ ‌the‌ ‌flying‌ ‌routes‌ ‌of‌ ‌anything‌ ‌in‌ ‌the‌ ‌sky.‌ ‌Federal‌ ‌money‌ ‌doesn’t‌‌                         

2 ‌The‌‌FAA‌‌has‌‌confirmed‌‌that‌‌ANCA‌‌encompasses‌‌helicopters‌‌and‌‌not‌‌just‌‌fixed-wing‌‌aircraft.‌ ‌                           
See‌‌‌Letter‌‌from‌‌James‌‌D.‌‌Erickson,‌‌FAA‌‌Director‌‌of‌‌Environment‌‌and‌‌Energy,‌‌to‌‌Glenn‌‌Rizner,‌‌                             
Helicopter‌ ‌Association‌ ‌International‌ ‌Vice‌ ‌President‌ ‌of‌ ‌Operations‌ ‌(July‌ ‌7,‌ ‌1997)‌‌                   
(‌https://www.faa.gov/airports/environmental/airport_noise/part_161/media/Van_Nuys_8_28_97.‌
pdf‌).‌ ‌ 
3 ‌Additionally,‌ ‌the‌ ‌FAA‌ ‌has‌ ‌warned‌ ‌the‌ ‌Town‌ ‌that‌ ‌it‌ ‌cannot‌ ‌use‌ ‌airport‌ ‌funds‌ ‌to‌ ‌defend‌ ‌new‌‌                                 
restrictions‌ ‌if‌ ‌they‌ ‌are‌ ‌promulgated‌ ‌“without‌ ‌following‌ ‌the‌ ‌procedures‌ ‌of‌ ‌ANCA‌ ‌and‌‌ignoring‌‌                         
the‌ ‌clear‌ ‌instructions‌ ‌of‌ ‌the‌ ‌Second‌ ‌Circuit‌ ‌–‌ ‌which‌‌clarified‌‌the‌‌application‌‌of‌‌ANCA‌‌both‌‌in‌‌                               
general‌ ‌and‌‌to‌‌the‌‌specific‌‌and‌‌unique‌‌situation‌‌of‌‌East‌‌Hampton.”‌ ‌‌National‌‌Business‌‌Aviation‌‌                           
Association,‌‌Inc.‌‌v.‌‌Town‌‌of‌‌East‌‌Hampton,‌‌New‌‌York‌,‌‌FAA‌‌docket‌‌no.‌‌16-15-08,‌‌Final‌‌Agency‌‌                             
Decision‌ ‌and‌ ‌Order,‌ ‌slip‌ ‌op.‌ ‌at‌ ‌11,‌ ‌2020‌ ‌WL‌ ‌6818718,‌ ‌*10‌ ‌(July‌ ‌9,‌ ‌2020),‌ ‌attached‌ ‌as‌ ‌Exhibit‌ ‌1.‌ ‌ 
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matter,‌ ‌whether‌ ‌you‌ ‌own/don’t‌ ‌own‌ ‌the‌ ‌airport,‌ ‌whether‌ ‌you‌ ‌are‌‌                   
friendly/unfriendly‌ ‌makes‌ ‌no‌ ‌difference.‌ ‌All‌ ‌aircraft‌ ‌in‌ ‌the‌ ‌air‌ ‌are‌ ‌controlled‌‌                     
exclusively‌ ‌by‌ ‌the‌ ‌FAA.”‌ ‌ 

Board‌ ‌Member‌ ‌Theresa‌ ‌Quigley:‌ ‌“If‌ ‌we‌ ‌have‌ ‌a‌ ‌control‌ ‌tower‌ ‌and‌ ‌someone's‌‌                       
sitting‌ ‌in‌ ‌the‌ ‌control‌ ‌tower‌ ‌and‌ ‌telling‌‌particular‌‌aircraft‌‌to‌‌come‌‌in‌‌on‌‌a‌‌certain‌‌                             
route,‌ ‌who‌ ‌is‌ ‌making‌ ‌that‌ ‌determination?"‌ ‌ 

Kirsch:‌ ‌“Very‌ ‌good‌ ‌question.‌ ‌Let’s‌ ‌go‌ ‌through‌ ‌the‌ ‌line‌ ‌of‌‌command.‌ ‌And‌‌this‌‌                         
may‌ ‌become‌ ‌really‌ ‌technical‌ ‌but‌ ‌I‌ ‌think‌ ‌it’s‌‌important‌‌to‌‌understand.‌ ‌The‌‌town‌‌                         
pays‌‌for‌‌the‌‌air‌‌traffic‌‌control‌‌tower.‌ ‌The‌‌town‌‌pays‌‌the‌‌salaries‌‌of‌‌the‌‌people‌‌in‌‌                               
the‌ ‌tower.‌ ‌The‌ ‌people‌‌in‌‌the‌‌tower‌‌work‌‌under‌‌contract‌‌to‌‌the‌‌FAA.‌ ‌They‌‌give‌‌                             
direction‌ ‌in‌ ‌coordination‌ ‌with‌ ‌other‌ ‌FAA‌ ‌employees‌ ‌and‌ ‌other‌ ‌FAA‌ ‌contractors.”‌ ‌ 

Quigley:‌ ‌“With‌ ‌or‌ ‌without‌ ‌FAA‌ ‌funding?”‌ ‌ 

Kirsch:‌‌“With‌‌or‌‌without‌‌FAA‌‌funding.‌‌You‌‌cannot‌‌call‌‌them‌‌and‌‌say:‌‌'Hello,‌‌Mr.‌‌                           
Controller,‌ ‌can‌ ‌you‌ ‌please‌ ‌move‌ ‌the‌ ‌planes‌ ‌here‌ ‌or‌ ‌there.’‌ ‌No‌ ‌matter‌‌who‌‌you‌‌                           
are,‌ ‌you‌ ‌can’t‌ ‌do‌ ‌that.‌ ‌The‌ ‌air‌ ‌traffic‌ ‌control‌ ‌system,‌ ‌which‌ ‌is‌ ‌a‌ ‌very‌‌complex‌‌                             
system,‌‌controls‌‌how‌‌aircraft‌‌fly‌‌in‌‌the‌‌air.‌ ‌Now,‌‌why‌‌do‌‌you‌‌want‌‌an‌‌air‌‌traffic‌‌                               
control‌‌tower?‌ ‌Because‌‌if‌‌you‌‌have‌‌a‌‌tower,‌‌you‌‌have‌‌somebody‌‌–‌‌they‌‌happen‌‌to‌‌                             
be‌ ‌an‌ ‌agent‌ ‌of‌ ‌the‌ ‌FAA‌ ‌when‌ ‌they’re‌‌sitting‌‌in‌‌the‌‌tower‌‌–‌‌you‌‌have‌‌somebody‌‌                               
telling‌ ‌the‌ ‌aircraft‌ ‌where‌ ‌to‌ ‌fly,‌ ‌and‌ ‌if‌ ‌nobody‌ ‌is‌ ‌telling‌ ‌them‌ ‌where‌ ‌to‌ ‌fly‌ ‌in‌‌                               
certain‌ ‌types‌ ‌of‌ ‌airspace,‌‌they‌‌don’t‌‌tend‌‌to‌‌follow‌‌the‌‌routes‌‌as‌‌precisely.‌ ‌Let’s‌‌                           
be‌ ‌very‌ ‌precise,‌ ‌the‌ ‌town‌ ‌does‌ ‌not‌ ‌control‌ ‌what‌ ‌the‌ ‌aircraft‌ ‌control‌ ‌tower‌‌                         
employees‌ ‌do.‌ ‌The‌ ‌town‌‌pays‌‌their‌‌salary,‌‌and‌‌they‌‌work‌‌for‌‌the‌‌FAA,‌‌just‌‌like‌‌                             
all‌ ‌other‌ ‌air‌ ‌traffic‌ ‌controllers.‌ ‌So‌ ‌you‌ ‌cannot‌ ‌control‌ ‌routes‌ ‌–‌ ‌you‌ ‌never‌ ‌have‌‌                           
been‌‌able‌‌to‌‌control‌‌routes.‌ ‌No‌‌town‌‌can‌‌control‌‌routes,‌‌anywhere‌‌in‌‌the‌‌country.‌ ‌                           
And‌‌maybe‌‌I’m‌‌getting‌‌a‌‌little‌‌picky‌‌here‌‌with‌‌words‌‌but‌‌I‌‌think‌‌it’s‌‌important‌‌to‌‌                               
be‌‌precise‌‌because,‌‌realistically,‌‌if‌‌the‌‌town‌‌is‌‌interested‌‌in‌‌controlling‌‌the‌‌routes‌‌                         
of‌‌helicopters‌‌into‌‌the‌‌town,‌‌I‌‌can‌‌go‌‌home.‌ ‌There’s‌‌nothing‌‌to‌‌do.‌ ‌It‌‌will‌‌never‌‌                               
happen.”‌ ‌ 

See‌ ‌http://easthamptontown.iqm2.com/Citizens/SplitView.aspx?Mode=Video&MeetingID=1463‌

&MinutesID=1485‌ (starting‌‌at‌‌about‌‌0:41:00).‌4‌ ‌Despite‌‌these‌‌warnings,‌‌the‌‌Town‌‌now‌‌attempts‌‌                     

to‌‌regulate‌‌the‌‌navigation‌‌of‌‌aircraft‌‌in‌‌the‌‌national‌‌airspace‌‌system,‌‌via‌‌a‌‌control‌‌tower‌‌(operated‌‌                               

4 ‌The‌ ‌Town’s‌ ‌current‌ ‌counsel‌ ‌is‌ ‌Cooley‌ ‌LLP.‌ ‌Intriguingly,‌ ‌Cooley‌ ‌also‌ ‌currently‌ ‌represents‌ ‌a‌‌                           
user‌‌of‌‌another‌‌airport‌‌that‌‌has,‌‌as‌‌a‌‌plaintiff,‌‌challenged‌‌access‌‌restrictions‌‌which‌‌allegedly‌‌are‌‌                             
at‌‌odds‌‌with‌‌ANCA‌‌and‌‌federal‌‌preemption‌‌–‌‌and‌‌has‌‌obtained‌‌a‌‌TRO‌‌against‌‌their‌‌enforcement‌‌                               
by‌ ‌the‌ ‌airport,‌ ‌which‌ ‌remains‌ ‌in‌‌effect.‌ ‌The‌‌December‌‌14,‌‌2020‌‌complaint‌‌filed‌‌by‌‌Cooley‌‌on‌‌                               
behalf‌ ‌of‌ ‌that‌ ‌plaintiff,‌ ‌and‌ ‌the‌ ‌January‌ ‌3,‌‌2021‌‌order‌‌concluding‌‌that‌‌49‌‌U.S.C.‌‌§§‌‌47521‌‌and‌‌                                 
41713‌ ‌likely‌ ‌had‌ ‌been‌ ‌violated,‌ ‌in‌ ‌‌Delux‌‌Public‌‌Charter‌‌LLC‌‌v.‌‌County‌‌of‌‌Orange,‌‌California‌,‌‌                             
C.D.Cal.‌ ‌no‌ ‌8:20-CV-2344-JLS,‌ ‌are‌ ‌attached‌ ‌as‌ ‌the‌ ‌Associations’‌ ‌Exhibits‌ ‌4‌ ‌-‌ ‌5.‌ ‌ 
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by‌ ‌RVA)‌ ‌which‌ ‌it‌ ‌funds‌ ‌but‌ ‌cannot‌ ‌instruct.‌ ‌That‌ ‌authority‌ ‌is‌ ‌reserved‌ ‌to‌ ‌the‌ ‌FAA,‌ ‌and‌‌                               

accordingly‌‌Zip‌‌should‌‌prevail‌‌on‌‌the‌‌merits‌‌in‌‌this‌‌litigation.‌ ‌‌See,‌‌e.g.‌,‌‌‌Arapahoe‌‌County‌‌Public‌‌                             

Airport‌‌Authority‌‌v.‌‌FAA‌,‌‌242‌‌F.3d‌‌1213,‌‌1222-23‌‌(10th‌‌Cir.‌‌2001)‌‌(rejecting‌‌airport’s‌‌“apparent‌‌                           

assertion‌ ‌that‌ ‌so‌ ‌long‌ ‌as‌ ‌they‌ ‌declare‌ ‌their‌ ‌regulatory‌ ‌action‌ ‌necessary‌ ‌for‌ ‌safety‌ ‌or‌ ‌to‌ ‌satisfy‌‌                               

aviation‌ ‌needs,‌ ‌they‌ ‌enjoy‌ ‌carte‌ ‌blanche‌ ‌power”).‌ ‌ 

II.‌ The‌ ‌issues‌ ‌raised‌ ‌in‌ ‌this‌ ‌case‌ ‌have‌ ‌national‌ ‌implications.‌ ‌ 

The‌ ‌Associations‌ ‌emphasize‌ ‌that‌ ‌the‌ ‌implications‌ ‌of‌ ‌this‌ ‌Court’s‌ ‌decision‌ ‌will‌ ‌not‌ ‌be‌‌                         

limited‌‌to‌‌East‌‌Hampton‌‌(even‌‌though‌‌HTO‌‌is‌‌an‌‌important‌‌facility‌‌in‌‌its‌‌own‌‌right).‌ ‌The‌‌Town‌‌                                 

can‌‌only‌‌defend‌‌its‌‌prohibition‌‌on‌‌SVFR‌‌by‌‌asserting‌‌that‌‌it‌‌can‌‌and‌‌should‌‌have‌‌the‌‌authority‌‌to‌‌                                   

decide‌‌whether‌‌aeronautical‌‌operations‌‌are‌‌safe,‌‌and‌‌where‌‌aircraft‌‌should‌‌be‌‌allowed‌‌to‌‌position‌‌                           

themselves‌ ‌in‌ ‌the‌ ‌sky.‌ ‌Not‌ ‌only‌ ‌would‌‌that‌‌proposition‌‌contradict‌‌decades‌‌of‌‌precedent,‌‌but‌‌it‌                             

would‌ ‌open‌ ‌the‌ ‌door‌ ‌to‌ ‌the‌ ‌balkanization‌ ‌of‌ ‌the‌ ‌national‌ ‌airspace‌ ‌system‌ ‌–‌‌i.e.,‌‌allowing‌‌each‌‌                               

community‌ ‌with‌ ‌an‌ ‌airport‌ ‌to‌ ‌set‌ ‌its‌‌own‌‌rules,‌‌which‌‌would‌‌in‌‌practice‌‌make‌‌general‌‌aviation‌‌                               

impossible‌‌amidst‌‌a‌‌patchwork‌‌quilt‌‌of‌‌restrictions.‌ ‌‌See,‌‌e.g.‌,‌‌‌City‌‌of‌‌Burbank‌‌v.‌‌Lockheed‌‌Air‌                             

Terminal,‌ ‌Inc.‌,‌ ‌411‌ ‌U.S.‌ ‌624,‌ ‌639‌ ‌(1973)‌ ‌(“it‌ ‌is‌ ‌obvious‌ ‌that‌ ‌fractionalized‌ ‌control‌ ‌...‌ ‌would‌‌                             

severely‌‌limit‌‌the‌‌flexibility‌‌of‌‌FAA”).‌ ‌‌Cf.‌‌‌CSX‌‌Transportation,‌‌Inc.‌‌v.‌‌Williams‌,‌‌406‌‌F.3d‌‌667,‌‌                             

673‌ ‌(D.C.‌ ‌Cir.‌ ‌2005)‌ ‌(“[i]t‌ ‌would‌‌not‌‌take‌‌many‌‌similar‌‌bans‌‌to‌‌wreak‌‌havoc‌‌with‌‌the‌‌national‌‌                                 

system”).‌ ‌ 

The‌‌authority‌‌asserted‌‌by‌‌the‌‌Town‌‌would‌‌not‌‌only‌‌be‌‌devastating‌‌for‌‌the‌‌industry‌‌but‌‌for‌‌                               

the‌‌nation;‌‌general‌‌aviation‌‌not‌‌only‌‌is‌‌critical‌‌for‌‌the‌‌economy‌‌but‌‌also‌‌provides‌‌vital‌‌services,‌‌                               

such‌ ‌as‌ ‌medical‌ ‌evacuation‌ ‌flights.‌ ‌The‌ ‌Town‌ ‌has‌ ‌offered,‌ ‌and‌ ‌indeed‌ ‌can‌ ‌offer,‌ ‌nothing‌ ‌to‌‌                             

support‌ ‌the‌ ‌notion‌ ‌that‌ ‌as‌ ‌a‌‌matter‌‌of‌‌policy‌‌–‌‌much‌‌less‌‌a‌‌matter‌‌of‌‌law‌‌–‌‌it‌‌should‌‌be‌‌able‌‌to‌‌                                           

substitute‌‌its‌‌parochial‌‌and‌‌unsubstantiated‌‌judgment‌‌related‌‌to‌‌safety‌‌for‌‌that‌‌of‌‌the‌‌FAA,‌‌which‌‌                             
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has‌ ‌the‌ ‌obligation‌ ‌and‌ ‌the‌ ‌expertise‌ ‌to‌ ‌maintain‌ ‌and‌ ‌develop‌ ‌a‌ ‌safe,‌ ‌efficient,‌ ‌and‌ ‌integrated‌‌                             

national‌‌transportation‌‌infrastructure.‌ ‌The‌‌FAA‌‌is‌‌statutorily‌‌required‌‌to‌‌carry‌‌out‌‌its‌‌duties‌‌with‌‌                           

consideration‌ ‌of‌ ‌“the‌ ‌public‌ ‌right‌ ‌of‌ ‌freedom‌ ‌of‌ ‌transit‌ ‌through‌ ‌the‌ ‌navigable‌ ‌airspace,”‌ ‌49‌‌                           

U.S.C.‌‌§‌‌40101(c),‌‌and‌‌“artificial‌‌restrictions‌‌on‌‌airport‌‌capacity‌‌...‌‌are‌‌not‌‌in‌‌the‌‌public‌‌interest.”‌ ‌                               

49‌ ‌U.S.C.‌ ‌§‌ ‌47101(a)(9).‌ ‌‌See‌ ‌also‌ ‌49‌ ‌U.S.C.‌‌§§‌‌40103‌‌and‌‌47103.‌ ‌The‌‌FAA‌‌routinely‌‌warns‌‌                               

that‌ ‌preemption‌ ‌over‌ ‌safety‌ ‌and‌‌airspace‌‌applies‌‌to‌‌airports‌‌and‌‌their‌‌municipal‌‌owners.‌5‌ ‌Thus‌‌                           

not‌ ‌only‌ ‌the‌ ‌Town‌ ‌and‌ ‌its‌ ‌agent‌‌(RVA),‌‌but‌‌other‌‌airport‌‌proprietors‌‌nationwide,‌‌should‌‌not‌‌be‌‌                               

encouraged‌ ‌–‌ ‌much‌ ‌less‌ ‌specifically‌ ‌authorized‌ ‌–‌ ‌to‌ ‌interfere‌ ‌with‌ ‌the‌ ‌agency’s‌ ‌vital‌ ‌mission.‌ ‌ 

III.‌ Zip‌ ‌otherwise‌ ‌is‌ ‌entitled‌ ‌to‌ ‌a‌ ‌preliminary‌ ‌injunction.‌ ‌ 

Finally,‌‌to‌‌the‌‌extent‌‌that‌‌Zip’s‌‌motion‌‌turns‌‌on‌‌the‌‌other‌‌routine‌‌factors‌‌for‌‌the‌‌issuance‌‌                               

of‌ ‌a‌ ‌preliminary‌ ‌injunction,‌ ‌the‌ ‌Associations‌ ‌understand‌ ‌that‌ ‌they‌ ‌are‌ ‌also‌ ‌meritorious.‌ ‌For‌‌                         

example,‌ ‌“[f]lights‌ ‌in‌ ‌and‌ ‌out‌ ‌of‌ ‌other‌‌airports‌‌are‌‌not‌‌an‌‌adequate‌‌substitute‌‌for‌‌the‌‌flexibility‌‌                               

provided‌ ‌by‌ ‌business‌ ‌and‌ ‌corporate‌ ‌air‌ ‌flights‌ ‌in‌ ‌and‌ ‌out‌ ‌of‌ ‌the‌ ‌Airport‌ ‌...‌ ‌On‌ ‌the‌ ‌issue‌ ‌of‌‌                                   

irreparable‌‌harm,‌‌plaintiffs‌‌have‌‌demonstrated‌‌negative‌‌impact‌‌on‌‌the‌‌airspace‌‌in‌‌the‌‌New‌‌York‌‌                           

City‌ ‌metropolitan‌ ‌area‌ ‌and‌ ‌beyond,‌ ‌which‌ ‌cannot‌ ‌be‌‌measured‌‌in‌‌monetary‌‌damages.”‌ ‌‌United‌‌                         

States‌ ‌v.‌ ‌Westchester‌ ‌County‌,‌ ‌571‌ ‌F.Supp.‌ ‌786,‌ ‌797-98‌ ‌(S.D.N.Y.‌ ‌1983).‌ ‌ 

Conclusion‌ ‌ 

Zip’s‌‌motion‌‌for‌‌a‌‌preliminary‌‌injunction‌‌in‌‌this‌‌proceeding‌‌is‌‌meritorious‌‌and‌‌should‌‌be‌‌                           

granted‌‌to‌‌the‌‌extent‌‌that‌‌it‌‌will‌‌prevail‌‌on‌‌the‌‌merits‌‌of‌‌its‌‌claim,‌‌because‌‌the‌‌Town’s‌‌prohibition‌‌                                   

5 ‌‌See,‌ ‌e.g.‌,‌ ‌‌Letter‌ ‌from‌ ‌Lorelei‌ ‌A.‌ ‌Peter,‌ ‌FAA‌ ‌Assistant‌‌Chief‌‌Counsel,‌‌to‌‌Jim‌‌Gates,‌‌Torrance‌‌                               
Airport‌‌Association‌‌(February‌‌18,‌‌2020)‌‌(“[f]ederal‌‌courts‌‌have‌‌found‌‌that‌‌a‌‌navigable‌‌airspace‌‌                         
free‌ ‌from‌ ‌inconsistent‌ ‌state‌ ‌and‌ ‌local‌ ‌restrictions‌ ‌is‌ ‌essential‌ ‌to‌ ‌the‌ ‌maintenance‌ ‌of‌ ‌a‌‌safe‌‌and‌‌                               
sound‌ ‌air‌ ‌transportation‌ ‌system”),‌ ‌attached‌ ‌as‌ ‌Exhibit‌ ‌6;‌ Letter‌ ‌from‌ ‌Lorelei‌ ‌A.‌ ‌Peter,‌ ‌FAA‌‌                           
Assistant‌ ‌Chief‌ ‌Counsel,‌ ‌to‌ ‌Kathleen‌‌A.‌‌Yodice,‌‌Esq.‌‌(December‌‌1,‌‌2020)‌‌(“the‌‌State‌‌lacks‌‌the‌‌                             
authority‌‌to‌‌regulate‌‌the‌‌safety‌‌of‌‌air‌‌traffic‌‌patterns,‌‌including‌‌…‌‌whether‌‌an‌‌airport‌‌can‌‌be‌‌used‌‌                                 
under‌ ‌instrument‌ ‌meteorological‌ ‌conditions”),‌ ‌attached‌ ‌as‌ ‌Exhibit‌ ‌7.‌ ‌ 
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on‌ ‌SVFR‌ ‌is‌ ‌facially‌ ‌at‌ ‌odds‌ ‌with‌ ‌federal‌ ‌law. ‌ ‌The‌ ‌Town‌‌(and‌‌RVA,‌‌as‌‌the‌‌Town’s‌‌contractor)‌‌                                 

should‌ ‌be‌ ‌enjoined‌ ‌from‌ ‌implementing‌ ‌that‌ ‌prohibition‌ ‌pending‌ ‌the‌ ‌full‌ ‌briefing‌ ‌of‌ ‌and‌ ‌decision‌‌ ‌  

‌   
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Respectfully‌ ‌submitted,‌ ‌ 

Dated:‌ ‌New‌ ‌York,‌ ‌New‌ ‌York‌ KMA‌ ‌Zuckert‌ ‌LLC‌ ‌ 
July‌ ‌28,‌ ‌2021‌ ‌ 

/s/‌ ‌Nicholas‌ ‌E.‌ ‌Pantelopoulos‌ ‌ ‌   
Nicholas‌ ‌E.‌ ‌Pantelopoulos,‌ ‌Esq.‌ ‌(NP-4969)‌ 
1350‌ ‌Broadway,‌ ‌Suite‌ ‌2410‌ ‌ 
New‌ ‌York,‌ ‌New‌ ‌York‌ ‌10018‌ ‌ 
Tel.‌ ‌(212)‌ ‌922-0450‌ ‌ 
nep@kmazuckert.com‌ ‌ 
‌ 

-and-‌ 
‌ 

Jolyon‌ ‌(“Jol”)‌ ‌A.‌ ‌Silversmith,‌ ‌Esq.‌ ‌ 
Barbara‌ ‌M.‌ ‌Marrin,‌ ‌Esq.‌ ‌ 
888‌ ‌17th‌ ‌Street,‌ ‌N.W.,‌ ‌Suite‌ ‌700‌ ‌ 
Washington,‌ ‌D.C.‌ ‌20006‌ ‌ 
Tel.‌ ‌(202)‌ ‌298-8660‌ ‌ 
jsilversmith‌@kmazuckert.com‌ ‌ 
bmarrin‌@kmazuckert.com‌ ‌ 
‌ 
‌ 

Counsel‌ ‌for‌ ‌‌Amici‌ ‌Curiae‌‌ ‌the‌ ‌National‌ 
Business‌ ‌Aviation‌ ‌Association,‌ ‌Inc.,‌‌ ‌  
the‌ ‌Eastern‌ ‌Region‌ ‌Helicopter‌ ‌Council,‌‌ 
Inc.,‌ ‌and‌ ‌Helicopter‌ ‌Association‌‌ 
International,‌ ‌Inc.‌ ‌ 
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